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Surveillance Program) of this part
through the regulatory services of a
registered futures association or a reg-
istered entity (collectively, ‘‘regu-
latory service provider’”), as such
terms are defined under the Act. A des-
ignated contract market must ensure
that its regulatory service provider has
the capacity and resources necessary
to provide timely and effective regu-
latory services, including adequate
staff and appropriate surveillance sys-
tems. A designated contract market
will at all times remain responsible for
compliance with its obligations under
the Act and Commission regulations,
and for the regulatory service pro-
vider’s performance on its behalf. Reg-
ulatory services must be provided
under a written agreement with a regu-
latory services provider that shall spe-
cifically document the services to be
performed as well as the capacity and
resources of the regulatory service pro-
vider with respect to the services to be
performed.

§388.607 Direct access.

A designated contract market that
permits direct electronic access by cus-
tomers (i.e., allowing customers of fu-
tures commission merchants to enter
orders directly into a designated con-
tract market’s trade matching system
for execution) must have in place effec-
tive systems and controls reasonably
designed to facilitate the FCM’s man-
agement of financial risk, such as auto-
mated pre-trade controls that enable
member futures commission merchants
to implement appropriate financial
risk limits. A designated contract mar-
ket must implement and enforce rules
requiring the member futures commis-
sion merchants to use the provided sys-
tems and controls.

Subpart M—Protection of Markets
and Market Participants

SOURCE: 77 FR 36700, June 19, 2012, unless
otherwise noted.

§38.650 Core Principle 12.

The board of trade shall establish and
enforce rules:

(a) To protect markets and market
participants from abusive practices
committed by any party, including

§38.701

abusive practices committed by a party
acting as an agent for a participant;
and

(b) To promote fair and equitable
trading on the contract market.

§38.651 Protection of markets and
market participants.

A designated contract market must
have and enforce rules that are de-
signed to promote fair and equitable
trading and to protect the market and
market participants from abusive prac-
tices including fraudulent, non-
competitive or unfair actions, com-
mitted by any party. The designated
contract market must have methods
and resources appropriate to the na-
ture of the trading system and the
structure of the market to detect trade
practice and market abuses and to dis-
cipline such behavior, in accordance
with Core Principles 2 and 4, and the
associated regulations in subparts C
and E of this part, respectively. The
designated contract market also must
provide a competitive, open and effi-
cient market and mechanism for exe-
cuting transactions in accordance with
Core Principle 9 and the associated reg-
ulations under subpart J of this part.

Subpart N—Disciplinary
Procedures

SOURCE: 77 FR 36700, June 19, 2012, unless
otherwise noted.

§38.700 Core Principle 13.

The board of trade shall establish and
enforce disciplinary procedures that
authorize the board of trade to dis-
cipline, suspend, or expel members or
market participants that violate the
rules of the board of trade, or similar
methods for performing the same func-
tions, including delegation of the func-
tions to third parties.

§38.701 Enforcement staff.

A designated contract market must
establish and maintain sufficient en-
forcement staff and resources to effec-
tively and promptly prosecute possible
rule violations within the disciplinary
jurisdiction of the contract market. A
designated contract market must also
monitor the size and workload of its
enforcement staff annually, and ensure
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§38.702

that its enforcement resources and
staff are at appropriate levels. The en-
forcement staff may not include either
members of the designated contract
market or persons whose interests con-
flict with their enforcement duties. A
member of the enforcement staff may
not operate under the direction or con-
trol of any person or persons with trad-
ing privileges at the contract market.
A designated contract market’s en-
forcement staff may operate as part of
the designated contract market’s com-
pliance department.

§38.702 Disciplinary panels.

A designated contract market must
establish one or more disciplinary pan-
els that are authorized to fulfill their
obligations under the rules of this sub-
part. Disciplinary panels must meet
the composition requirements of part
40 of this chapter, and must not include
any members of the designated con-
tract market’s compliance staff or any
person involved in adjudicating any
other stage of the same proceeding.

§38.703 Notice of charges.

If compliance staff authorized by a
designated contract market or a des-
ignated contract market disciplinary
panel determines that a reasonable
basis exists for finding a violation and
that adjudication is warranted, it must
direct that the person or entity alleged
to have committed the violation be
served with a notice of charges and
must proceed in accordance with the
rules of this section. A notice of
charges must adequately state the
acts, conduct, or practices in which the
respondent is alleged to have engaged;
state the rule, or rules, alleged to have
been violated (or about to be violated);
and prescribe the period within which a
hearing on the charges may be re-
quested. The notice must also advise
that the charged respondent is enti-
tled, upon request, to a hearing on the
charges.

§38.704 Right to representation.

Upon being served with a notice of
charges, a respondent must have the
right to be represented by legal counsel
or any other representative of its
choosing in all succeeding stages of the
disciplinary process, except any mem-
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ber of the designated contract market’s
board of directors or disciplinary panel,
any employee of the designated con-
tract market, or any person substan-
tially related to the underlying inves-
tigations, such as material witness or
respondent.

§38.705 Answer to charges.

A respondent must be given a reason-
able period of time to file an answer to
a notice of charges. The rules of a des-
ignated contract market governing the
requirements and timeliness of a re-
spondent’s answer to charges must be
fair, equitable, and publicly available.

§38.706 Denial of charges and right to
hearing.

In every instance where a respondent
has requested a hearing on a charge
that is denied, or on a sanction set by
the disciplinary panel, the respondent
must be given an opportunity for a
hearing in accordance with the require-
ments of §38.707 of this part.

§38.707

(a) A designated contract market
must adopt rules that provide for the
following minimum requirements for
any hearing conducted pursuant to a
notice of charges:

(1) The hearing must be fair, must be
conducted before members of the dis-
ciplinary panel, and must be promptly
convened after reasonable notice to the
respondent. The formal rules of evi-
dence need not apply; nevertheless, the
procedures for the hearing may not be
so informal as to deny a fair hearing.
No member of the disciplinary panel
for the matter may have a financial,
personal, or other direct interest in the
matter under consideration.

(2) In advance of the hearing, the re-
spondent must be entitled to examine
all books, documents, or other evidence
in the possession or under the control
of the designated contract market. The
designated contract market may with-
hold documents that are privileged or
constitute attorney work product, doc-
uments that were prepared by an em-
ployee of the designated contract mar-
ket but will not be offered in evidence
in the disciplinary proceedings, docu-
ments that may disclose a technique or

Hearings.
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